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THIRD    INTERIM    REPORT    OF    THE    SPECIAL 
COMMISSION   ON  TAXATION. 

This  Commission,  in  its  Report  on  the  Taxation  of 
Personal  Incomes  (House,  No.  2279,  1951),  took  no 
position  with  regard  to  the  adoption  of  a  graduated  in- 
come tax.  In  that  report,  however,  the  Commission  said 
that  a  "separate  statement  of  poHcy"  would  be  issued  on 
this  matter. 

There  is  now  pending  a  proposed  amendment  to  the 
Constitution  of  the  Commonwealth  which  would  permit 
the  levying  of  a  graduated  income  tax  by  the  General 
Court.  It  is  anticipated  that  a  joint  session  of  the  Sen- 
ate and  House  of  Representatives  may  be  held  forthwith 
to  consider  the  amendment.  In  view  of  its  earlier  state- 
ment, the  Commission  feels  that  it  has  a  duty  to  the 
Legislature  and  to  the  Commonwealth  to  make  its  posi- 
tion known. 

The  Scope  of  the  Report. 

The  Commission  limits  this  report  to  the  specific  sub- 
ject immediately  at  hand  —  the  amendment  now  before 
the  General  Court,  which  must  be  acted  upon,  if  at  all, 
without  change.  Nothing  herein  contained  should  be 
construed  as  either  approval  or  disapproval  by  this  Com- 
mission as  a  whole  of  any  form  of  constitutional  author- 
ization to  im.pose  an  income  tax  at  rates  graduated  in 
accordance  with  the  amount  of  income  received. 

The  Present  Constitutional  Provision. 

The  present  constitutional  provision  for  the  taxation 
of  personal  incomes  specifically  prohibits  the  levying  of 
such  taxes  at  graduated  rates.     Article  XLIV  of  the 
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Articles  of  Amendment  to  the  Constitution  of  the  Com- 
monwealth, a  legislative  amendment  adopted  by  the 
people  in  1915,  is  as  follows : 

Full  power  and  authority  are  hereby  given  and  granted  to  the 
general  court  to  impose  and  levy  a  tax  on  income  in  the  manner  here- 
inafter provided.  Such  tax  may  be  at  different  rates  upon  income 
derived  from  different  classes  of  property,  but  shall  be  levied  at  a 
uniform  rate  throughout  the  commonwealth  upon  incomes  derived 
from  the  same  class  of  property.  The  general  court  may  tax  income 
not  derived  from  property  at  a  lower  rate  than  income  derived  from 
property,  and  may  grant  reasonable  exemptions  and  abatements. 
Any  class  of  property  the  income  of  which  is  taxed  under  the  provi- 
sions of  this  article  may  be  exempted  from  the  imposition  and  levying 
of  proportional  and  reasonable  assessments,  rates  and  taxes  as  at  pres- 
ent authorized  by  the  constitution.  This  article  shall  not  be  con- 
strued to  limit  the  power  of  the  general  court  to  impose  and  levy 
reasonable  duties  and  excises. 

The  1915  amendment,  when  it  was  adopted,  was  pri- 
marily intended  to  provide  a  new  basis  for  taxing  in- 
tangible personal  property.  The  amendment  opened  up 
for  the  Legislature  the  broad  field  of  income  taxation  — 
subject,  however,  to  the  limitation  that  such  taxes  must 
be  uniform  upon  the  income  from  the  same  class  of  prop- 
erty. The  income  tax  law  which  was  enacted  under  this 
amendment,  in  1916,  was  much  more  broadly  based  than 
a  mere  substitute  system  for  taxing  intangibles.  It  also 
included  in  the  base  of  the  tax  income  from  professions, 
employments,  trade  or  business. 

Actually,  there  are  four  classes  of  income  now  being 
taxed  in  the  Commonwealth,  and  in  accordance  with  the 
requirements  of  the  income  tax  amendment  the  rate  in 
each  class  is  uniform  throughout  that  class  of  property 
and  throughout  the  Commonwealth.  Income  from  an- 
nuities is  now  taxable  at  1.845  per  cent;  gain  from  the 
sale  of  intangibles  and  certain  interest  and  dividend  in- 
come at  7.38  per  cent ;  and  income  from  employment  and 
business  at  3.075  per  cent.  ^ 


'  These  are  effective  rates  after  the  application  of  temporary  taxes  and  surtaxes. 
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The  Proposed  Amendment, 

On  June  14,  1950,  a  majority  of  the  members  of  the 
Senate  and  House  of  Representatives,  in  joint  session, 
approved  by  a  vote  of  144  to  124  a  proposed  constitutional 
amendment  (House,  No.  319,  1950,  as  changed)  which 
would  allow  the  General  Court  to  levy  income  taxes  at 
graduated  rates.  This  amendment  would  strike  out  the 
second  sentence  of  Article  XLIV: 

Such  tax  may  be  at  different  rates  upon  income  derived  from  different 
classes  of  property,  but  shall  be  levied  at  a  uniform  rate  throughout 
the  commonwealth  upon  incomes  derived  from  the  same  class  of 
property. 

and  substitute  therefor  the  following  sentence : 

Such  a  tax  may  be  at  different  rates  upon  income  derived  from  differ- 
ent classes  of  property,  and  may  be  levied  at  graduated  rates  in  ac- 
cordance with  the  amount  of  income  received  by  the  individual 
taxpayers.  ^ 

Thus,  the  General  Court  would  be  empowered  to  levy 
taxes  on  personal  incomes  as  they  are  now  levied,  or  at 
graduated  rates,  or  by  both  methods  if  it  were  so  desired. 
If  this  amendment  is  to  become  part  of  the  Consti- 
tution, it  must  be  agreed  to  by  a  majority  of  the  members 
of  the  Senate  and  House  of  Representatives  in  joint 
session  again  this  year,  and  must  be  approved  by  the 
people  at  the  next  state  election. 

Discussion  of  Proposed  Amendment. 

It  is  a  familiar  constitutional  doctrine  that  state  con- 
stitutions, unlike  the  federal  constitution,  are  limitations 
upon,  rather  than  grants  of,  power.  In  Massachusetts, 
one  of  the  limitations,  in  effect  since  1780,  has  been  a  re- 
quirement that  taxes  be  proportional.  The  retention  of 
the  limitation  of  proportionality  until  the  adoption  of 
the  income  tax  amendment  is  indicative  of  a  firm  policy 

'  Journal  oj  the  House  of  Representatives,  1950,  p.  1517. 


6  HOUSE  —  No.  2436.  [May 

on  the  part  of  the  people  of  the  Commonwealth  against 
broad  extensions  of  the  taxing  power.  \\Tien  change  came, 
the  requirement  of  proportionality  was  exchanged  for  one 
of  uniformity  in  the  taxation  of  incomes.  Broad  power, 
comparable  to  that  of  the  proposed  amendment,  was  not 
granted.  The  Commission  believes  that  it  should  not 
be  granted.  It  is  submitted  that  the  proposed  amend- 
ment goes  too  far  in  removing  desirable  restrictions  upon 
the  right  of  the  General  Court  to  tax  incomes. 

(1)  The  amendment  allows  a  graduated  rate  structure 
without  limit.  If  the  Massachusetts  taxpayer  were  sub- 
ject to  only  one  tax  measured  by  income,  rate  limitation 
would  be  less  important.  But  state  income  taxation 
cannot  be  considered  in  a  vacuum.  Our  income  tax 
reaches  roughly  the  same  income  as  does  the  federal  tax 
which  employs  steeply  graduated  rates  reaching  as  high 
as  92  per  cent  of  net  income.  Whien  a  state  graduated 
rate  structure  is  superimposed  on  the  federal  tax  there  is 
serious  question  of  the  equitable  distribution  of  the  over- 
all burden  of  taxation  among  taxpayer  groups.  If  Mas- 
sachusetts is  to  permit  a  graduated  income  tax  there 
should  be  either  a  flat  limitation  with  respect  to  the  maxi- 
mum rate  or  a  relative  limitation,  e.g.,  the  maximum  rate 
to  be  not  greater  than  three  times  the  lowest  rate. 

(2)  The  amendment  does  not  eliminate  the  power  to 
classify  income  by  source.  On  the  contrary,  the  Legisla- 
ture may,  if  it  chooses,  both  classify  income  by  source 
and  tax  at  graduated  rates.  One  class  of  income  may  be 
taxed  at  a  flat  rate.  It  is  no  answer  to  say  that  it  is  now 
contemplated  that  a  graduated  rate  structure  will  replace 
the  present  classified  system.  In  the  enactment  of  a  new 
income  tax  law  the  General  Court  could  not  easily  ignore 
the  traditions  of  a  classified  system  which  has  been  law  in 
this  Commonwealth  for  over  thirty-five  years.  Further- 
more, as  the  Commission's  studies  have  shown,  a  sub- 
stantial increase  in  the  yield  of  the  income  tax  over  present 
levels  can  be  achieved  only  by  a  comparatively  high  rate 
structure,  or  by  combining  classification  according  to 
source  with  graduated  rates. 
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(3)  Not  only  may  graduation  be  combined  with  classi- 
fication under  the  proposed  amendment,  but  it  would 
also  appear  that  the  rates  within  any  given  class  of  in- 
come may  be  made  progressive  in  accordance  with  the 
total  income  of  the  taxpayer.  Thus,  the  rate  of  tax  on 
income  from  intangibles  might  be  graded  according  to 
total  income,  including  that  from  salary  and  wages,  which 
in  turn  might  be  taxed  at  a  flat  rate.  For  example,  the 
tax  law  could  include  the  following  provisions: 

Income  from  salaries  and  wages  to  be  taxed  at  the  rate  of  1  per  cent; 
All  income  from  intangibles,  if  total  net  income  is  less  than  $5,000, 

to  be  taxed  at  2  perljent; 
All  income  from  intangibles,  if  total  net  income  is  $5,000  or  more  but 

less  than  $10,000,  to  be  taxed  at  3  per  cent;  and 
All  income  from  intangibles,  if  total  net  income  is  $10,000  or  more, 

to  be  taxed  at  4  per  cent. 

Under  this  kind  of  law,  an  individual  with  $8,000' tax- 
able net  income,  of  which  $4,000  was  received  from  sal- 
aries and  $4,000  was  received  in  interest  and  dividends, 
would  pay  a  flat  rate  of  1  per  cent  on  his  earned  income 
of  $4,000  and  a  rate  of  3  per  cent  on  his  income  of  $4,000 
in  interest  and  dividends.  His  total  tax  bill  would  be  $160. 
In  contrast,  a  person  who  had  a  total  net  income  of  $8,000, 
all  of  which  was  from  salaries,  would  pay  a  tax  of  $80; 
and  a  person  who  had  a  total  unearned  income  of  $8,000 
would  pay  $240. 

(4)  The  income  which  presumably  would  determine  the 
degree  of  graduation  to  be  applied  is  not  designated  as 
"taxable  income."  Since  certain  types  of  income  are  not 
subject  to  the  Massachusetts  income  tax,  the  amendment 
might  be  construed  to  allow  the  General  Court  indirectly 
to  reach  this  income  by  its  inclusion  in  the  amount  of  in- 
come for  purposes  of  rate  determination.  To  the  extent 
that  Massachusetts  broadens  the  base  of  the  tax  to  in- 
clude most  kinds  of  exempted  income,  as  the  Commission 
has  already  proposed,  this  objection  would  become  less 
important. 

(5)  The  amendment  would  eliminate  the  present  con- 
stitutional  requirement   that   income   taxes   be   uniform 
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throughout  the  Commonwealth.  The  General  Court 
might  then  conceivably  be  empowered  under  some  cir- 
cumstances to  impose  an  income  tax  in  certain  counties 
and  communities  and  not  in  others,  or  at  different  rates 
in  different  counties  or  communities.  By  the  same  token 
the  Commonwealth  might  delegate  the  authority  to  im- 
pose taxes  on  incomes  to  the  cities  and  towns  or  to  par- 
ticular cities  and  towns.  If  the  purpose  of  the  amendment 
is  to  authorize  the  enactment  of  non-uniform  income 
taxes  the  authority  should  be  conferred  expressly  and  not 
by  implication.  The  citizens  of  the  Commonwealth  when 
called  upon  to  approve  a  legislative  amendment  are  en- 
titled to  know  the  full  import  of  the  change  which  is 
proposed. 

The  Commission,  therefore,  recommends  that  the 
legislative  amendment  to  the  constitution  now  pending 
before  the  General  Court,  which  would  permit  the  levy- 
ing of  a  graduated  income  tax,  should  not  be  adopted. 

Statement  of  Repeesentative  Theodore  J.  Vaitses. 

I  am  unalterably  opposed  to  the  principle  of  graduated 
income  taxes  no  matter  what  form  they  may  take. 

Respectfully  submitted, 

HOLLIS  M.   GOTT. 
RALPH  C.   MAHAR. 
H.   EDWARD   SNOW. 
CARROLL  F.   HOLT. 
STEPHEN   L.   FRENCH. 
NORMAN      MacDONALD. 
THEODORE  J.   VAITSES. 

HARRY  P.  McAllister. 

JOHN  E.   ROGERSON. 
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MINORITY  STATEMENT. 

The  undersigned,  a  minority  of  the  membership  of  this 
Commission,  oppose  the  statement  of  pohcy  contained  in 
the  above  report.  We  strongly  urge  the  General  Court 
to  adopt  the  pending  legislative  amendment  to  the  Con- 
stitution which  would  authorize  the  imposition  of  a 
graduated  income  tax. 

We  believe  that  the  people  of  the  Commonwealth  should 
have  the  privilege  of  deciding  whether  or  not  the  General 
Court  should  be  granted  the  authority  to  levy  such  a  tax. 
There  is  no  other  way  in  which  the  citizens  can  directly 
express  their  opinions  on  this  matter  of  vital  importance 
to  our  entire  state  tax  structure.  They  should  be  given 
the  opportunity  to  decide  whether  they  want  this  par- 
ticular amendment  to  their  Constitution. 

If  the  amendment  should  be  adopted  at  the  next  state 
election,  the  General  Court  would  then  be  in  a  position  to 
rewrite  the  personal  income  tax  law  in  such  a  manner  as 
to  provide  for  a  more  equitable  distribution  of  the  burden 
of  that  tax.  This  Commission  itself  has  stressed  the  need 
for  revision  of  the  income  tax,  and  we  feel  that  this  is  one 
form  of  revision  which  the  General  Court  should  not  be 
precluded  from  considering.  We  believe  that  a  graduated 
rate  structure  in  our  personal  income  tax  is  the  only  way 
to  place  the  burden  of  that  tax  on  those  taxpayers  of  the 
Commonwealth  who  are  most  able  to  bear  that  burden. 

It  should  be  noted  that  the  majority  report  is  not 
directed  against  the  principle  of  graduation  as  such  (upon 
this  the  rights  of  individual  members  are  expressl}^  re- 
served), but  rather  it  is  directed  against  the  form  of  the 
pending  amendment.  The  basic  criticism  is  that  the 
proposed  amendment  would  give  too  much  authority  to 
the  General  Court  with  respect  to  the  imposition  of  a 
personal  income  tax. 

With  this  position  we  take  exception.  We  believe 
that  it  is  impossible  to  determine  in  advance  what  the 
future  needs  of  the  Commonwealth  or  the  cities  and 
towns  will  be.     To  impose  such  a  limitation  on  future 
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Legislatures  would  unnecessarily  restrict  their  actions 
at  some  time  when  circumstances  might  make  the  need 
for  public  revenues  much  different  from  that  which  can 
now  be  foreseen.  In  the  last  analysis  the  income  tax 
rate  should  be  determined  by  the  elected  representatives 
of  the  people,  having  in  mind  the  requirements  of 
government  and  the  comparative  tax  burdens  placed 
on  other  tax  bases  and  taxpaying  groups.  Tax  limitation 
in  one  part  of  the  structure,  and  not  in  others,  means 
that  the  impact  of  any  substantial  additional  tax  require- 
ments will  fall  on  existing  sources  or  wholly  new  revenue 
sources. 

Tax  limitations  in  the  personal  income  tax  field  are 
rare  in  other  States.  Of  the  thirty-one  States  which 
now  have  such  taxes,  twenty-eight  impose  them  at 
graduated  rates.  Massachusetts,  New  Hampshire  and 
Tennessee  are  the  three  exceptions,  with  the  last  two 
having  taxes  only  on  the  income  from  intangibles.  Of 
these  twenty-eight  States  having  graduated  rates,  only 
four  have  limits  on  those  rates  set  by  their  constitutions. 
These  States  are  Alabama,  with  a  limit  of  5  per  cent; 
Louisiana,  with  6  per  cent;  North  Carolina,  with  10  per 
cent;  and  Utah  with  6  per  cent.  Furthermore,  in  two  of 
those  four  States  the  actual  maximum  rate  does  not 
reach  the  constitutional  limit.  Also,  there  are  no  restric- 
tions in  the  Constitution  of  the  United  States  with  regard 
to  the  levying  of  a  graduated  income  tax  by  the  federal 
government. 

The  other  objections  of  the  majority  deal  with  the 
kind  of  law  which  might  be  enacted  by  some  future 
General  Court,  with  the  possibility  that  different  rates 
might  be  enacted  for  different  parts  of  the  State,  or  that 
municipalities  might  be  given  the  power  by  the  Legis- 
lature to  impose  municipal  income  taxes.  To  the  first 
of  these  objections,  we  say  again  that  the  content  of  any 
future  law,  like  the  rates  to  be  imposed,  is  a  matter  for 
the  people  through  their  elected  representatives  to  decide 
at  any  given  time.  It  is  not  the  duty  of  this  General 
Court  to  place  limitations  upon  some  future  one;    that 
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is  the  prerogative  of  the  people  who  elect  that  particular 
Legislature.  As  to  the  second  objection,  we  think  it 
extremely  doubtful  that  any  authority  is  granted  the 
Legislature  by  this  amendment  to  levy  taxes  on  incomes 
at  different  rates  in  different  parts  of  the  Common- 
wealth, or  that  such  authority,  if  granted,  would  ever  be 
exercised  in  a  discriminatory  manner.  We  agree  that 
the  General  Court  under  this  amendment  might  grant 
authority  to  individual  municipalities  to  levy  municipal 
income  taxes.  We  do  not  say  that  we  would  favor  such 
a  grant  of  power  at  this  time,  but  it  is  one  which  has  been 
used  to  advantage  in  other  industrial  States  with  great 
metropolitan  areas,  and  one  which  the  Legislature  should 
not  be  precluded  from  considering  in  any  future  revision 
of  local  taxing  powers. 

In  conclusion,  we  want  to  restate  our  recommendation : 
That  the  General  Court  approve  the  pending  amend- 
ment to  the  Constitution  of  the  Commonwealth  which 
would  authorize  that  body  to  levy  income  taxes  at  gradu- 
ated rates.  In  accepting  or  rejecting  the  amendment  the 
people  will  decide  whether  or  not  the  General  Court 
should  be  granted  this  authority,  and  through  their 
elected  officials  —  the  Governor  and  the  members  of  the 
General  Court  —  they  will  determine  the  kind  of  law 
they  are  to  have.  The  citizens  of  the  Commonwealth 
are  entitled  to  make  the  decision. 

Respectfully  submitted, 

JOSEPH  A.   ASPERO. 
ROBERT  T.   CARELESS. 
ARTHUR  U.   MAHAN 
MICHAEL  J.   RATAL. 
GABRIEL  FRANCIS   PIEMONTE. 
WILLIAM   D.   FLEMING. 
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